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NAVY PRESENTS HISTORIC CANNON TO ARMY JAG SCHOOL 





Pictured above (left to right), Rear Admiral Chester Ward, Judge Advocate General of the Navy, and 
Colonel Nathaniel B. Rieger, Commandant, The Judge Advocate General's School (Army), Charlottesville, 
Virginia, inspect one of two historic cannon recently presented to the JAG School by Admiral Ward on 


behalf of the Navy. 


In his speech of presentation, Admiral Ward said that the cannon are symbolic of traditions of the 
Armed Forces which strongly influence the role of the military lawyer and that they were given as a token 
of appreciation and gratitude for the invitation extended by the Army to the Navy that they send officers 
(Continued on page 5) 


to the JAG School. 
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SONIC BOOM—MORE ANNOYING 
THAN DANGEROUS 


COMMANDER WALTER J. MURPHY, USN 


T IS a beautiful, peaceful spring morning in 
Anytown, U.S. A. The inhabitants are going 
about their daily tasks, glad to be alive and 
looking forward to continued good weather, the 
baseball season and summer vacations. Sud- 
denly, a tremendous blast shakes the community. 
School teachers herd their charges into shelter 
areas and the local telephone system is suddenly 
loaded beyond the saturation point as calls go 
in to fire, police and civil defense units. Emer- 
gency vehicles speed to the local defense plant 
only to find it completely intact and anxious 
citizens peer cautiously at the sky for the sign 
of a mushroom shaped cloud. All they see is 
perhaps a trace of vapor trail. Anytown has 
just experienced its first sonic boom. 

As the word gets around and the anxiety and 
confusion die down, residents begin to examine 
their property very carefully; probably with 
more care than ever before. They notice cracks 
in plaster walls and ceilings, in foundations, and 
even in concrete sidewalks and driveways. They 
discover that window or door frames have 
separated from the walls. They conclude, with- 
out the slightest misgiving, that this damage all 
resulted from the terrific explosion they heard. 
Claims commence pouring into the nearest Navy 
or Air Force installation. 

In order to cope with the many problems aris- 
ing from claims of this type and in the interest 
of good community relations, commanding offi- 
cers, and particularly their legal and claims 
officers, should be familiar with the nature of 
sonic boom and the extent of damage that can 
normally be attributed to it. 

The first question coming to mind is—What 
is “Sonic Boom”? “According to aeronautical 
engineers, when an aircraft reaches a speed 
equal to or greater than the speed of sound 
(Mach 1, or [an airspeed of] approximately 760 
miles per hour [at sea-level] shock waves or 
strong pressure waves begin to develop at the 
front of the plane. These shock waves are 
formed by overlapping ‘pressure disturbances’ 


or sound waves brought about by the plane 
traveling faster than its own sound waves. As 
the speed of the airplane increases to Mach num- 
bers greater than 1, the strength or energy con- 
tent of these shock waves increases. The shock 
wave moves forward along the slanting side of 
an acute angled cone, the apex of which is at the 
nose of the plane. The larger the Mach number 
the smaller the angle of the cone.” ! 

Sonic boom is not a single boom resulting 
from an aircraft “crashing through the sound 
barrier’. Until recently aircraft could exceed 
the speed of sound only in a dive. The pilot 
would pull out of the dive at a reasonably high 
altitude, the supersonic speed was maintained 
for only a brief period and the boom affected 
only asmallarea. Today, the operating forces 
of the Navy and Air Force are assigned aircraft 
capable of sustained supersonic speed in level 
flight (e. g—F8U Crusader, capable of 1,000+ 
mph). These aircraft at supersonic speed 
cause a continuous boom which moves along the 
ground at the speed of the plane. The greater 
the altitude of the plane the less the intensity of 
the boom at any one spot, but the greater the 
area in which the boom wili be heard. It is 
obvious that a plane at 20,000 to 30,000 feet mov- 
ing at a speed in excess of 1,000 miles per hour 
will boom hundreds of square miles per minute. 

How loud is a sonic boom? Scientists tell us 
that a real loud thunderclap corresponds to a 
pressure of 14 lb. per square foot and that a 
plane at 20,000 feet in supersonic flight may 
cause a pressure of 4 lb. per square foot. It is 
little wonder that a noise eight times as loud as 
a very loud thunderclap can cause considerable 
excitement. 

What damage can a sonic boom cause, and 
what can it not cause? No court has yet spoken 
on this question and, at the present, we must 
rely on the opinions of scientists and engineers 
for the answer. They have measured the in- 
tensity of shock caused by aircraft in supersonic 





1. Hopkins & McIntosh, Is Sonic Boom an Explosion?, Insurance Law 
Journal, No. 408, January 1957. 


MAY 1957 








flight and they can tell us how much pressure it 
takes to cause certain types of damage. In addi- 
tion, they have thoroughly investigated in per- 
son some of the damage claims arising out of 
sonic booms. The Air Force’s Wright Air De- 
velopment Center has been conducting, and is 
continuing to conduct, scientific research and 
tests on the effects of sonic boom. At the pres- 
ent time they have arrived at conclusions which, 
although tentative, are sufficiently definite to 
rely upon. 

Shocks from sonic boom, the experts tell us, 
are relatively weak—loud as they may sound. 
No shock has yet been measured from an air- 
craft in supersonic flight stronger than 33 lb. 
per square foot, yet no structural damage to 
buildings has ever been observed at a pressure 
of less than 70 lb. per square foot. Window 
glass and even plate glass will break at lower 
pressure and, in unusual cases, or where the 
supersonic aircraft is at a low altitude, this type 
of damage may be attributed to sonic boom. 
An insecurely latched door may fly open or an 
object could be jarred from a shelf. If plaster 
were in such bad condition that the vibration 
from the next passing truck or strong gust of 
wind would cause it to fall, it is conceivable that 
sonic boom could “trigger” its falling. But most 
of the damage which has been attributed to 
sonic boom in claims presented to the Navy, Air 
Force, aircraft corporations, and insurance 
companies is fantastic. 

Late last summer the National Aircraft Show 
was held at Oklahoma City. On five successive 
days aircraft of the Navy and Air Force made 
supersonic passes over the airport. One plane 
was below 1,000 feet while in supersonic flight— 
perhaps as low as 200 feet. During this low 
level pass the windows in the airport adminis- 
tration building were broken and, during the 
following days, the claims poured in. They in- 
cluded claims for hundreds of broken windows, 
cracked and fallen plaster walls and ceilings, 
window and door frames pushed away from sills, 
cracks in concrete porches, sidewalks and drive- 
ways, and damage to chimneys. Although the 
Air Show carried insurance against damage, 
including sonic boom damage, the Air Force 
sent a team of scientists, engineers, and investi- 
gators to look into some of these claims. In 
every case, other than those involving broken 
windows or the possibility that already weak- 
ened and cracked plaster had been “triggered” 
into falling, they could prove that the damage 
did not result from the sonic boom; in most in- 
stances they could prove what the real cause 
was. Old paint was found inside cracks, un- 
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disturbed caulking on the outside of window 
frames proved that they had not been pushed 
out but, rather, that the wood sills had shrunk. 
Cracked concrete could be clearly shown to have 
resulted from settling. Much of the damage 
could be attributed to the fact that the most 
severe earthquake in the area in 70 years had 
occurred in 1952. In addition, severe drought 
conditions had existed from October 1955 to 
March 1956, followed by heavy rainfall in Apri! 
and May. This had caused unusual shrinkage 
and expansion of the subsoil, aggravating the 
settling of structures. Droughts, floods, and 
earthquakes which have occurred in recent 
years in particular areas should always be borne 
in mind as a probable cause of structura/ 
damage. 

If a sonic boom produced by aircraft at an 
altitude of under 1,000 feet can cause only 
glass damage, it is inconceivable that much 
damage could result from one produced by an 
aircraft at higher altitudes. Naval aircraft 
seldom, if ever, fly at supersonic speed below 
altitudes of 30,000 feet over, or adjacent to, land 
areas. 

Can sonic boom be stopped? Not unless we 
are willing to scrap our defense program and 
pass air supremacy to a potential enemy by 
default. 

What can we do about it? First, the operat- 
ing forces can continue the present practice of 
reaching supersonic flight only at high altitudes 
and avoiding densely populated areas as much 
as possible. Second, claims investigators should 
familiarize themselves with the effects of this 
phenomenon, view each claim with a healthy 
skepticism, and attempt to convince sincere but 
mistaken claimants that their cracked walls, 
foundations, and sidewalks are not the result of 
sonic boom. Since the best way to convince a 
claimant of this fact is to prove the true source 
of the damage, commanders, and especially 
Naval District Commandants, should provide as 
much expert technical assistance as they possibly 
can. Few, if any, claims investigators are 
structural engineers. It may, on the surface, 
appear extravagant to throw thousands of dol- 
lars worth of talent into the investigation of a 
hundred dollar claim, but a series of unjustified 
paid claims creates precedent, fosters the mis- 
taken belief that sonic boom can cause damage 
far in excess of its potentiality, and encourages 
wholesale submission of unjustified, and even 
fraudulent, claims. While adjudicating au- 
thorities have a duty to pay just claims, they 
have an equal duty to deny payment in any case 
where it is not shown that the Navy actually 
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caused the damage. In every case involving 
sonic boom, it must be reasonably shown that 
a Navy aircraft (not Air Force and not a manu- 
facturer) created a sonic boom and that the 
sonic boom actually caused the damage com- 
plained of. 

Finally, we can all engage in a continuing 
program of word-of-mouth advertising to pass 
the word to each other and to the public at large 


that sonic boom may be mighty loud and very 


‘annoying but is not very damaging. It would be 


especially desirable for commanding officers who 
are receiving complaints about sonic boom to 
stress these facts in talks to local civic organi- 
zations. Just as the horse eventually stopped 
rearing every time a gas buggy roared by, the 
public will eventually get used to hearing sonic 
boom. 





JAG OPINIONS 


ASSIGNMENT AT SHORE STATIONS AS ‘COMMAND DUTY OFFICER’ 
“STAFF DUTY OFFICER’, AND ‘JUNIOR STAFF WATCH OFFICER’ OF 
OFFICERS DESIGNATED FOR SPECIAL DUTY ONLY— 


@ “Officers designated for special duty may be as- 
signed duty on shore as ‘Command Duty Officer,’ ‘Staff 
Watch Officer,’ and ‘Junior Staff Watch Officer,’ * * * 
if, in the opinion of their respective commanding officers, 
such special duty officers are otherwise qualified for 
such assignments.” CMO 10-1948, 310. 


CLAIM BY THE NAVY—Claim by the Navy for reimbursement for 
hospitalization and medical expenses incurred in treatment of 
injury sustained by enlisted man while engaged in civilian employ- 
ment during off-duty hours. 


e “(An inquiry was received from an] enlisted man’s 
attorney as to whether the Navy desires to file a claim 
for reimbursement for hospitalization and medical ex- 
penses at a Navy medical facility where his client was 
taken after injury received in the course of private em- 
ployment. It appears that subject enlisted man was 
engaged in private employment during his off-duty 
hours while stationed at Camp Pendleton, California. 
It is also indicated that he was seriously injured in the 
course of such employment as a result of a faulty 
machine. 

“The Workman’s Compensation Law of the State of 
California provides as follows: 

‘Medical, surgical, and hospital treatment, including 
nursing, medicifies, medical and surgical supplies 
crutches, and apparatus, including artificia! members, 
which is reasonably required to cure or relieve from the 
effects of the injury shall be provided by the employer. 
In the case of his neglect or refusal to do so, the em- 


ployer is liable for the reasonable expense incurred by 
or on behalf of the employee in providing treatment.’ 
(West’s California Code, Labor, § 4600). 

“Under this provision it has been held in California 
that the person properly furnishing medical expenses to 
the injured employee may file a lien against the em- 
ployer or his insurance carrier for the reasonable value 
of the medical benefits rendered. Pacific Employers Ins. 
Co. v. Industrial Acc. Comm. 10 Cal. 2d 576, 75 P2d 1058, 
1938. Subject enlisted man’s attorney has asked 
whether the Navy contemplates filing such a lien. 

“In a prior case involving similar facts this office ex- 
pressed the view that the Navy was not legally entitled 
to recover its expenses incurred on behalf of an enlisted 
man injured by a negligent third person * * *. This 
view was based on the case of U. S. v. Standard Oil, 332 
U.S. 301 (1947) which held that an action by the United 
States to recover from third persons for such expenses 
is governed by the Federal law and not by the state law. 
That case also held that the right of recovery under 
these facts is a question of Federal fiscal policy which is 
within the discretion of Congress, and when that body 
had not specifically authorized a recovery none would be 
allowed by judicial decision. 

“The only distinction between the present case and 
the Standard Oil case, supra, is that here the basis of 
liability of the employer rests on a provision of the 
California Workman’s Compensation Law instead of 
common law negligence. However, this distinction is 
not felt to be material, since the state statute would not 
be a part of the Federal common law any more than 
state common law negligence doctrine. Therefore, it 
is the opinion of this office that no legal right to recover 
reimbursement in the present situation exists. 

“*e * #9 JAG:II:1:RBA:mac, 11 December 1956. 
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(Continued from page 2) 


NOTE 
In a recent GCM case, the Judge Advocate General by 
authority of Article 74 (a), UCMJ, and Section 0113, 
1955 NS, MCM, took action upon the sentence as affirmed 
by the Board of Review as follows: 


“Remit that portion relating to confinement in ex- 
cess of confinement at hard labor for one (1) year 


and the unexecuted forfeitures in excess of the period 
of confinement. 
“The above action is taken in view of the following: 
1. The extremely unfortunate domestic situation 
which caused this previously above-average 
Marine to embark on a course of conduct which 
resulted in these offenses. 
2. The fact that the Staff Legal Officer based his 
recommendation against reduction in the sen- 
tence not only on the nature of the present of- 
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fenses, but also on the ‘five other check forgeries.’ 
These other alleged forgeries had not been made 
. the subject of charges against the accused at his 
trial. The Staff Legal Officer indicated that 
they had not been charged because, among other 
reasons, there were ‘problems of investigation 
and proof.’ It is considered grossly unfair to an 
accused to base a recommendation concerning 
the sentence on such unproved and unlitigated 
offenses. As stated by the U. S. Court of Mili- 
tary Appeals in U. S. v. Lanford, 20 CMR 87: 
*‘[Congress] desired that the judgment of each 
reviewing authority [when assessing the sen- 
tence] be an informed judgment; that is, a judg- 
ment based on fact not fancy.’ [Emphasis 
supplied. ] 
The five alleged additional forgeries which the Staff 
Legal Officer tossed so gratuitously into the scale 
against the accused can in no sense be considered fact 
unless and until they have been proven, regardless of 
any extrajudicial ‘admissions’ the accused may have 
made.” JAG:322.1:et of 16 March 1957. 


CIVIL LAW DIVISION 

Dependents are normally not protected by the Soldier’s 
and Sailor’s Civil Relief Act of 1940, and must comply 
with all applicable State licensing and tax laws when 
they take up residence in a State, even though the 
serviceman is exempt. 

Recently a serviceman and wife, Florida residents, but 
living in the District of Columbia due to naval orders, 
were both convicted in traffic court. The family auto- 
mobile was registered in the name of the serviceman, in 
the State of Florida and the wife had a valid Florida 
operator’s license. The wife was convicted under sec- 
tion 157 (j) of the Traffic and Motor Vehicle Regulations 
for not having a District of Columbia operator’s license 
and the serviceman husband was convicted under section 
157 (m) for permitting an unlicensed person to operate 
his automobile. 

When you move into a new area make sure you check 
the local requirements. 


MILITARY PERSONNEL DIVISION 


The following is a list of change of duty or station orders issued 
to all officers transferred to or from the Office of the Judge Advo- 
cate General and to all Navy law specialists regardless of assign- 
ment. The list includes orders issued before 21 February 1957. 


ENS Kenneth B. Bassett, USNR, from SCOLNAV- 
JUSTICE, Npt., R. I., to NTC, Bainbridge, Md. 


CAPT Matthew V. Carson, USN, from JMG, Spain to 
COM 3. 


LTJG Jack H. Chambers, USNR, from COMNAB 6ND 
to RAD. 


LCDR James F. Chapman, USNR, from JAG to COM- 
AIRPAC., 
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CDR Earl C. Collins, USN, from JAG to NAVBASE, 
Bremerton. 


CDR Daniel J. Corcoran, USN, from COMAIRPAC ts 
COMFAIRNELM. 


CDR James J. Cross, USNR, from COMNAYV, Marianas 
to JAG School (Army), Charlottesville, Va. 


LTJG John V. L. Ellicott, USNR, from COMAIRPAS 
to JAG. 


LT Edward H. Farrell, USNR, from RECSTA, San 
Diego to RAD. 


CDR Raymond W. Glasgow, USN, from SERVRON 3 
to JAG. 


CDR Leonard R. Hardy, USN, from Naval War College 
to JAG. 


CDR John J. Henderson, USNR, from COM 6 to JAG. 
LCDR Walter E. Hiner, USNR, from JAG to COM- 
DESLANT. 


CDR James L. Hughes, Jr., USN, from Naval War 
College to COMSERVLANT. 


ENS Richard E. Hull, USNR, from SCOLNAVJUS- 
TICE, Npt., R. L., to JAG. 


CAPT Irving N. Klein, USN, from COM 3, DLO, to 
US TAIWAN DEFENSE COMMAND. 


CDR Mur! A. Larkin, USN, from NAVSTA, Sangley 
Point to SCOLNAVJUSTICE, Npt., R. I. 


ENS Vincent J. Lombardi, USNR, from SCOLNAV- 
JUSTICE, Npt., R. I., to NTC, Great Lakes. 


LT John L. Meisenheimer, USN, from JAG to Naval 
War College. 


LTJG Jack I. Mullen, USNR, from SCOLNAVJUS- 
TICE, Npt., R. I., to RAD. 


LTJG Robert H. Pick, USNR, from USS VALLEY 
FORGE to COM 3. 


CDR Charles C. Roberts, Jr., USN, from JAG to Naval 
War College. 


CAPT Richard E. Ryan, USN, from JAG to COMAIR- 
PAC, SLO. 


LT W. R. StGeorge, USN, from COMCORTRON 8 to 
JAG. 

ENS Joe S. Stephen, USNR, from SCOLNAVJUSTICE, 
Npt., R. L., to COM 11. 


LTJG Jerome S. Wagshal, USNR, from SCOLNAV- 
JUSTICE, Npt., R. I., to RAD. 


LCDR William L. Wilkin, USNR, from COMDESLANT 
to COMNAVPHIL. 


CDR Pershing Wilson, USNR, from NAVBASE, Brem- 
erton to COMNAV, Marianas. 


NOTICE 


Additional copies of the April 1957 issue of the JAG 
Journal are available to commands having need for 
them. Extra copies may be obtained by addressing re- 
quests to the Editor, JAG Journal, Department of the 
Navy, Washington 25, D. C. 
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PRESIDENTIAL PARDONS 


LIEUTENANT COMMANDER JAMES F. CHAPMAN, USN 


“And earthly power doth then show likest God's 
When mercy seasons Justice.” 


MERCHANT OF VENICE, Act 4, Scene 1. 








A PARDON IS a declaration on record by 
the Chief Magistrate of a state or a coun- 
try that a person named is relieved from the 
legal consequences of a specific crime.' 

Every civilized country recognizes, and has 
therefore provided for, the pardoning power to 
be exercised as an act of grace and humanity in 
proper cases. The custom dates from remote 
antiquity, where the pardoning power was exer- 
cised only by the sovereign. This development 
of executive “grace” among the ancient rulers 
was but a natural consequence of their absolute 
power. The king was the source of al! law and 
all justice, and like the divine monarch, could do 
as he pleased with his own subjects. As Justice 
Rokeby observed in an early English case: “As 
he (the king) cannot but have the administra- 
tion of public revenge, so he cannot but have a 
power to remit it by his pardons, when he judges 
proper.” * 

The absolute monarch of old has no counter- 
part in the modern democratic state. The exer- 
cise of the pardoning power today is a function 
or act of the state and not the personal act of 
the person occupying the office of the Chief 
Magistrate.’ The president or governor who 
pardons today “‘is not forgiving his own debtor, 
one who has trespassed against him, but a public 
debtor whose trespass has impaired or endan- 
gered the happiness of the whole community.* 

Article II, Section 2 of the Constitution of 
the United States confers upon the President the 
“* * * power to grant reprieves and pardons 
for offenses against the United States, except in 
cases of impeachment.” The President some- 
times exercises this power through Presidential 
Proclamations of Amnesty which are usually 
issued for the benefit of certain classes of of- 
- Biddle v. Perovich, 274 U. S. 480, 1927. 

- Dr. Groenvelt’s Case, 91 English Reports (Reprint), 1038, 1697. 
. Jamison v. Flanner, 116 Kan. 624, 228 P. 82, 1924. 


. Proceedings of the Annual Congress of the National Prison Asso- 
ciation, 1907. 
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fenders.’ These proclamations speak for them- 
selves and have the effect of a full and 
unconditional pardon to all of those within the 
class. No formal petitions are required for par- 
dons of this type, and no “certificates of pardon” 
are issued in such cases. All petitions for Presi- 
dential pardons from individuals are processed 
through the pardon attorney in the Department 
of Justice. 

Every type of pardon has its own particular 
denomination, as pointed out in the following 
language of Mr. Justice Wayne: “Such a thing 
as a pardon without a designation of its kind, is 
not known inthe law. Time out of mind, in the 
earliest books of the English law, every pardon 
has its particular denomination. They are gen- 
eral, special, or particular, conditional, or abso- 
lute, statutory, not necessary in some cases, and 
in some, grantable of course.” ® 

Although pardons are of many denomina- 
tions, as above indicated, the type of pardon 
chiefly applicable to persons seeking executive 
clemency for conviction of offenses at the hands 
of Courts-Martial is the Pardon After Comple- 
tion of Sentence, which has as its object the 
restoration of civil rights, both federal and 
state. It is the scope of this article to discuss 
only this type of pardon, and not other types, 
such as pardons based on innocence. 

Pardons After Completion of Sentence were 
formerly known as Pardons to Restore Civil 
Rights, and are based upon the good behavior 
and evidence of reform exhibited by the peti- 
tioner after his completion of sentence. Rules 
promulgated by the Department of Justice pro- 
vide that a petition for pardon after completion 
of sentence will not be processed unless the peti- 
tioner has been released from custody not less 
than three years and is not on parole or proba- 
tion. In cases of perjury, subornation of per- 
jury, or violation of. a public trust, crimes 
involving personal dishonesty, or other crimes 
of a serious nature, the lapse of five years after 
release is usually required.’ These rules fur- 

5. Attention is invited to the following Presidential Proclamations 
of Amnesty: Proc. of 24 Dec. 1945, 10 FR 15409; Proc. of 23 Dec. 
1947, 12 FR 8731; Proc. of 24 Dec. 1952, 17 FR 11833. 

6. Ex Parte William Wells, 59 U. S. 357, 1855. 


7. Department of Justice Rules Governing Petitions for Executive 
Clemency of 19 January 1946. 
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ther require that petitions for executive 
clemency by persons convicted by Naval 
Courts-Martial should be addressed to the Sec- 
retary of the Navy for his recommendation to 
the pardon attorney.*® 

It has been a long standing policy of the 
Navy Department not to recommend the grant- 
ing of a pardon in cases where the petitioner’s 
conviction has not deprived him of civil rights. 
In this connection, there appears to be a wide- 
spread erroneous belief that a person convicted 
of any felony is thereby deprived of his citizen- 
ship. A citizen of the United States remains a 
citizen notwithstanding conviction of a crime, 
unless the conviction is for treason or desertion 
from the armed forces in time of war. Upon 
conviction of either of these crimes a citizen 
loses his nationality.” Upon conviction of other 
felonies, he may lose the right to vote or to hold 
office by reason of provisions in the Constitution 
or laws of the state of his residence. A convic- 
tion, except for treason or desertion in time of 
war, does not effect a deprivation of the right to 
vote by operation of any federallaw. However, 
a person convicted of certain federal offenses is 
deprived of the right to hold an office of profit or 
trust under the United States. Some such of- 
fenses are rebellion, conspiracy to deprive 
others of rights guaranteed by the United States 
Constitution, bribery, and corruption in con- 
nection with federal matters. Such a disability 
is an additional penalty provided for in the par- 
ticular statute which creates the offense, and is 
not prescribed by any general federal law. 


8. The recommendation of the Secretary of the Navy and a summary 
of the necessary factual data from the petitioner’s naval records 
are prepared by the Litigation Division of the Office of the Judge 
Advocate General of the Navy. The petition submitted must con- 
tain the following items of information: 

(a) The country of which the petitioner is a citizen; 

(b) Correct address of the petitioner; 

(ce) The crime or crimes of which convicted; 

(d) The name of the court where tried; 

(e) Sentence adjudged and the date thereof; 

(f) Whether conviction appealed and, if so, outcome on appeal 

(gz) Date serving of tence d, fine paid, etc., date 
of final release from confinement ; 

(h) Age of petioner at time of offense; 

(i) All prior and subsequent arrests, with date of arrests, out- 
come of case and name of court disposing of the case; 

(j) Petitioner’s marital status; number and ages of any chil- 
dren; whether he lives with and supports his family to the 
best of his ability; 

(k) Capacity in which presently employed; name of employer; 
names of all employers since the date of his release; 








(1)) Any additional or special reasons why the pardon is desired. 
The petition must be accompanied by the applicant’s affidavit in 
which he swears to be a law abiding citizen in the future and to 
support and defend the Constitution of the United States against all 
enemies, foreign and domestic. Additionally, the affidavits of three 
reputable citizens, stating their knowledge of the petitioner’s char- 
acter, reputation and occupation since his release from custody, are 
required. 
9. Nationality and Naturalization Act of 1952, 8 USC 1481. (Res- 
toration to duty in time of war restores nationality lost by con- 
viction of desertion in time of war.) 
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A citizen’s right to vote for members of Con- 
gress is guaranteed by the Constitution of the 
United States which provides that the electors 
of the House of Representatives shall have the 
qualifications of the electors of the most numer- 
ous branch of the State Legislature.” Thus, 
while the Federal Constitution grants the right 
to vote for Congressmen, it leaves the qualifica- 
tion of the voters to the States. Significantly, 
not all states disqualify voters for conviction of 
acrime. In some states, a person convicted of 
a felony is either temporarily or permanently 
deprived of the right to vote, and usually of other 
rights, such as the right to hold office and the 
privilege of practicing certain professions and 
trades. 

A pardon by the President is generally recog- 
nized by the several states as effecting the re- 
storation of the convict’s right to vote, although 
a few states retain the right to control restora- 
tion." As a practical matter, a Presidential 
pardon in most states will effectuate directly or 
indirectly the restoration of all other civil rights 
of which a federal convict has been deprived by 
force of state enactments.” 

The Department of Justice does not base its 
practice as to accepting or rejecting applica- 
tions for pardon upon too fine a consideration of 
the provisions of the law of the state of the appli- 
cant’s residence. The worthiness of the peti- 
tioner is the first consideration. There are 
many cases where Presidential action is neces- 
sary to restore full citizenship rights within all 
the states. In such instances, the Department 
of Justice is guided by the opinion of Attorney 
General Harmon in his review on 31 October 
1895 of the case of Jacob Warren. Warren was 
convicted on 10 April 1893 in the United States 
Court for the Southern District of Ohio, of mak- 
ing and prosecuting a false claim for a pension. 
He was sentenced to serve two years in the Ohio 
penitentiary. In considering the necessity of 
a Presidential pardon, Attorney General Har- 
mon stated that while it was probably true that 
Warren would not lose any civil rights in the 
State of Ohio by reason of the conviction of an 
offense which the United States called a mis- 
demeanor, in some other states, such loss of 
rights would result, and concluded that unless 
Warren was to be prevented from freely 
changing his residence, a pardon was 
necessary.” 

Some statutes provide for forfeiture of cer- 
tain rights upon conviction of a crime, and also 


10. U. S. Const. art 1, sec. 2, cl. 1. 

11. 7 Op. Atty. Gen. 760, 1856. 

12. Information supplied by Office of Pardon Attorney, 8 May 1953. 
13. 21 Op. Atty. Gen. 242-243, 1895. 
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provide for the restoration of these rights by 
receipt of a pardon. Thus, Public Law 769, 
83rd Congress (68 Stat. 1142) approved on 1 
September 1954, appears to preclude the pay- 
ment of any retirement pay or annuity to any 
person convicted of certain specified offenses 
defined in Titles 18 and 42 of the United States 
Code, or indeed, of any offense which is a felony 
under the laws of the United States or the Dis- 
trict of Columbia, and which is committed in 
the exercise of one’s authority, influence, power, 
or privilege as an officer or employee of the 
United States. Section 4 of Public Law 769 
provides that the right to receive an annuity or 
retired pay shall be deemed to be restored to any 
person so convicted who shall receive or has re- 
ceived a Presidential pardon for such an offense. 
What is the effect of a Presidential pardon 
with regard to rights lost by virtue of a bad con- 
duct or dishonorable discharge? Does a per- 
son so discharged become entitled to receive an 
honorable discharge with all of the accompany- 
ing benefits, such as mustering out pay, veter- 
an’s rights and other rights, upon receipt of a 
Presidential pardon? In Ex Parte: Garland, 
71 U. S. 333, 1866, Mr. Justice Field assessed 
the effect of a Presidential pardon as follows: 

“Such being the case, the inquiry arises as 
to the effect and operation of a pardon and on 
this point, all of the authorities concur. A 
pardon reaches both the punishment pre- 
scribed for the offense and the guilt of the 
offender; and when the pardon is full, it re- 
leases the punishment and blots out of exist- 
ence the guilt so that in the eye of the law 
the offender is as innocent as if he had never 
committed the offense. If granted before 
conviction, it prevents any of the penalties and 
disabilities consequent upon conviction from 
attaching; if granted after conviction, it re- 
moves the penalties and disabilities and re- 
stores him to all his civil rights ; it makes him, 
as it were, a new man and gives him a new 
credit and capacity. 

“There is only one limitation to its opera- 
tion; it does not restore offices forfeited, or 
property or interests vested in others in con- 
sequence of the conviction and judgment.” 
[Italics supplied. ] 

The effect of a pardon, therefore, is prospec- 
tive and not retrospective. It removes the guilt 
and restores the party to a state of innocence, 


14. Knote v. United States, 95 U. S. 149, 1887. In re Spencer, 22 Fed. 
Cas. 921, citing following language from 4 BLACKSTONE, COM- 
MENTARIES 402 “* * * yet if a person attainted receives the 
king’s pardon and afterwards hath a son, that son may be heir to 
his father, because the father being made a new man might 
transmit new inheritable blood; though had he been born before 
the pardon, he could never have inherited at all.” 
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but does not change the past and cannot an- 
nihilate the established fact that he was guilty 
of the offense." 

It is now well settled that a Presidential par- 
don is not effective to change a dishonorable 
discharge into an honorable discharge, or to 
restore rights which are based upon receipt of 
an honorable discharge. In 1909, Attorney 
General Bonaparte considered the case of an 
officer who had been dismissed from the Army 
in 1865, by sentence of a general court-martial, 
but who in 1866, had received a Presidential 
pardon and had subsequently applied for a pen- 
sion under an act which required the applicant 
to have been honorably discharged. In holding 
that the applicant was not entitled to a pension, 
the Attorney General said: 

“The act is plain and unequivocal; it pro- 
vides for a pension to those only who have 
been ‘honorably discharged’ from the Army 
er Navy. This officer has not been so dis- 
charged and is therefore not within the terms 
of the grant. 

“His separation from the Army in 1865 was 
not an honorable discharge therefrom, and 
when the pardon came, ten months later, he 
was not in the Army, and therefore, the par- 
don, however full and complete, could not, 
constructively or otherwise, operate as an 
honorable discharge from an Army to which 
he did not belong. A pardon cannot change 
existing or accomplished facts, although it 
may remove or prevent their consequences; 
and in this case, the pardon cannot change the 
fact that this officer has never been honorably 
discharged from the Army.” » 

The Judge Advocate General of the Navy has 
also consistently held that a pardon cannot 
operate to change the fact that a person has been 
dishonorably discharged or to entitle such per- 
son to benefits based upon receipt of an honor- 
able discharge.” 


SUMMARY 


In summary, then, it may be observed that 
pardons after completion of sentence are based 
upon the petitioner’s worthiness as evidenced by 
his good works and good conduct following his 
conviction. A Presidential pardon is generally 
effective to restore civil rights, both state and 
federal, which have been taken away by reason 
of conviction of crime. Public Law 769, 83rd 
Congress (68 Stat. 1142) provides that convic- 
tion of certain types of offenses takes away the 
offender’s right to receive retirement pay or 


15. 27 Op. Atty. Gen. 178, 183, 1909. 
16. Opinion of the Judge Advocate General of the Navy, 1937; File: 
MM, Reinhardt, Wm. S/P 19-1 (370416) 28 April 1937. 
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annuities which he would otherwise be entitled 
to receive and that the obtaining of a Presiden- 
tial pardon is the only method by which such 
rights may be restored. Pardons are prospec- 
tive and not retrospective. While they rehabili- 
tate the recipient and give him a new credit, 
they do nothing to restore rights already for- 
feited by virtue of a conviction. A Presidential 


pardon will not operate to change a dishonorable 
discharge or bad conduct discharge into an hon- 
orable discharge. Rights and benefits which 
already have been forfeited by reason of a dis- 
honorable discharge or bad conduct discharge 
cannot be restored by pardon, but are as water 
spilled upon the sands which cannot again be 
recovered. 





RECENT DECISIONS OF THE COMPTROLLER GENERAL 


MILITARY PERSONNEL—Minority Enlist ts—Reeniist 
Payments— 





t Bonus 


@ On 13 June 1952 a member was discharged because 
of age misrepresentation. On 11 September 1952 he 
enlisted in the same service. Upon discharge, he re- 
enlisted on 11 September 1956. It was held: (1) The 
member is not entitled to reenlistment bonus for the 
September 1952 enlistment, and (2) the reenlistment 
bonus for the September 1956 enlistment should be com- 
puted as a “first” reenlistment bonus. Fraudulent en- 
listment is not an “enlistment” for purpose of paying 
reenlistment bonus. CompGen Decision B-—129522, 29 
November 1956. 


MILITARY PERSONNEL—Gratviti 
ices—Reenlistment Bonus Payments— 





in Different Serv- 


@A member, immediately following discharge from the 
Marine Corps, reenlisted in the Marine Corps on 24 
March 1950. After discharge, he enlisted in the Air 
Force on 6 July 1950. On discharge from the Air Force, 
he again enlisted in the Marine Corps on September 
28, 1950. It was held: (1) The 6 July and 28 Sep- 
tember enlistments, which did not follow active duty in 
the Air Force and the Marine Corps respectively may 
not be regarded as reenlistments for bonus payments; 
and (2) the 24 March enlistment was his first reenlist- 
ment and the 28 September enlistment his second re- 
enlistment for bonus payments. CompGen Decision B- 
129642, 4 December 1956. 


MILITARY PERSONNEL—Disloecation Allowance—Relocation of De- 
pendents Prior to Effective Date of Career Incentive Act of 1955— 


® The dislocation allowance which was authorized by 
the Career Incentive Act of 1955 (effective 1 April 1955) 
to reimburse military personnel for expenses of relocat- 
ing dependents incident to a permanent change of sta- 
tion is not payable where the dependents were moved 
to the member’s new station prior to 1 April 1955, even 
though the change of station orders were effective after 
1 April 1955. CompGen Decision B—129499, 26 Novem- 
ber 1956. 
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Prepared by the Finance and Taxation Branch 
Office of the Judge Advocate General 


MILITARY PERSONNEL—Pay after expiration of enlistment while 
court-martial sentence under appellate review— 


@ An enlisted member of the Uniformed Services, whose 
enlistment expired during the period he was ordered to 
resume regular duties pending appellate review of that 
portion of a general court-martial which provided a bad 
conduct discharge, is entitled to pay and allowances 
until the termination of the duty status. CompGen 
Decision B-130041, 4 February 1957. 


MILITARY PERSONNEL—Disability retired pay—Disability found 
during physical examination for promotion— 


@ Under 10 U. S. C. 1372 (1956), which authorizes 
members of the Uniformed Services who are found to 
be physically disqualified for promotion to receive pay of 
the higher grade, the members will not be denied higher 
retired pay even though the identical disability was 
found to exist during an earlier official examination. 
CompGen Decision B-129668, 10 January 1957. 


MILITARY PERSONNEL—Court-Martial sentence of forfeiture of 
pay—Period between approval of 
review— 


sentence and appellate 


@ A court-martial sentence which was set aside for 
appellate review prior to the execution of its pay and 
allowance forfeiture provisions may not be considered 
a valid sentence for forfeiture purposes, and pay and 
allowances may accrue to the member until approval of 
the second court-martial sentence which required for- 
feiture of pay and allowances accruing thereafter. 
CompGen Decision B-129831, 17 January 1957. 


MILITARY PERSONNEL—Retired Pay—Disability—Estoppel by 
Judgment— 


@ Notwithstanding the decision in Frederickson Vv. 
United States, decided by the Court of Claims on 
January 31, 1956, (Court of Claims No. 100-53), in 
which a retired naval reserve officer was awarded in- 
creased retired pay because his disability was found to 
exist as a result of a physical examination for promo- 
tion, even though the examination was after the effec- 
(Continued on page 15) 
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TRIAL COUNSEL, PREPARE YOUR CASE 


CAPTAIN J. Q. NESMITH, USMC 


Details are important. Captain Nesmith who is 
“not a lawyer in the sense of Article 27" has di- 
rected this article to officers without legal training 
who are appointed trial counsel. In it, he sets 
forth many details which will assist the appointed 


trial counsel in the preparation of his case. 





“Captain John Doe, U. S. Marine Corps, TRIAL 
COUNSEL Not a lawyer in the sense of Article 27” 


OU ARE the appointed trial counsel for a 

special court-martial. The appointment 
isacompliment. As the appointed trial counsel 
you have a grave responsibility. Your primary 
duty is not to convict, but to see that justice is 
done—convictions are by-products of the opera- 
tion of justice. The ability of a trial counsel is 
judged, not by verdicts, but by the thoroughness 
and manner with which his cases are presented. 
Proper presentation of a case is work, but if you 
plan your work and work your plan, you will 
have the satisfaction of a smooth trial and a job 
done well. 

This article will presume you rate the implied 
compliment paid to you by your appointment. 
It will presume you have a working knowledge 
of the Code and the Manual for Courts-Martial. 
Its purpose is to set forth a suggested plan of 
preparation for trial before special courts- 
martial. 


PRELIMINARY STUDY OF THE CASE 


Get acquainted with the case as soon as you 
receive the charge sheet and the allied papers. 
You will find your official introduction in the 
convening authority’s endorsement on page 
three of the charge sheet. Make sure the refer- 
ence to trial is to the court for which you have 
been appointed as trial counsel. If it is not, you 
do not have authority to proceed in the case. 
Notify the convening authority immediately if 
there is anerror. Perhaps it is a clerical error, 
or it might be that the command has two ap- 
pointed special courts and the case was sent to 
the wrong counsel. 

What you receive among the allied papers will 
depend on the nature of the case. In any event, 
you will need the service record book of the ac- 
cused. If it has not been transmitted with the 


charge sheet, contact the official custodian of 
it and request that it be transferred to your cus- 
tody. Examine the record book from cover to 
cover. Verify the personal data of the accused 
on page one of the charge sheet against his serv- 
ice record book. Make correction of minor er- 
rors on the charge sheet. If you have any 
doubt as to whether an error is minor or major, 
consult with the convening authority. 

Check the accuser’s affidavit on page three of 
the charge sheet. You will have to state in open 
court that it is signed by a person subject to the 
Code and is properly sworn to before an officer 
authorized to administer oaths. The affidavit 
should show on its face that this is true. The 
accused has the right to be tried on sworn 
charges—be sure you have them before going to 
trial. 

Page two of the charge sheet contains what 
you must prove for a conviction. A specifica- 
tion that does not allege an offense under the 
Code makes the proceedings as to that specifi- 
eation a nullity. You can check the specifica- 
tion in two ways. One is to find the elements of 
proof in the Law Officer’s Handbook and check 
the specification to see that each element is 
covered by it. The other way is to check the 
specification word for word against the corre- 
sponding sample specification in Appendix 6c 
of the Manual for Courts-Martial. The latter 
method is generally found most satisfactory. 
In this connection, ensure that the sample 
specifications in the Manual which you use have 
been modified to reflect the requirements of 
Court of Military Appeals decisions. For ex- 
ample, sample specification 28 was modified by 
U. S. v. Bunch, 3 USCMA 186, 11 CMR 186. 
Make sure all the specifications allege an offense, 
and that they are laid under the proper article. 

Normally, there will be written statements of 
all witnesses accompanying the charge sheet— 
read through them. They will give you a gen- 
eral idea upon what the charges have been based. 
If there are no written statements, the accuser 
should be able to give you a summary of expected 
testimony. Page one of the charge sheet will 
contain a list of witnesses, but that list is not 
always complete. Make a list of your own as 
you learn the facts of the case. Remember to 
inform the defense of any witnesses you intend 
to call who are not listed on the charge sheet. 
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If at any time you find you are disqualified as 
trial counsel for any reason, such as prior par- 
ticipation as counsel for the accused in the same 
general matter, notify the convening authority. 
During the period of your appointment as trial 
counsel, you should make it a practice to avoid 
counseling anyone who might become an ac- 
cused before your court. This is one of the 
quickest ways to become disqualified and to earn 
the ire of the convening authority. 

Prompt disposition of a case given to you to 
prosecute is a prime duty. Make your prelimi- 
nary study as quickly as possible and then pro- 
ceed to serve the charges on the accused. 


SERVICE OF CHARGES 


Article 35 gives the accused the right to at 
least three days to prepare for trial subsequent 
to service of charges upon him. If that right is 
waived it should be at the request of the accused 
or his counsel. Take those three days for your- 
self—there will be very few cases where you 
will not need them. 

Since you will want to make prompt disposi- 
tion of the case, serve the charges as soon as pos- 
sible. It is a good practice to ask the appointed 
defense counsel to be present when the charges 
are served.. If he cannot be there, have a third 
person present when you meet the accused. 

If the accused is in confinement, it is best to 
meet him at the brig, after making arrange- 
ments with the brig authorities to hold him in 
from outside detail. A call to his immediate 
superior, if he is not confined, should be sufficient 
to have him report to you at the time and place 
you designate. 

Complete the certificate of service at the bot- 
tom of page three on all copies of the charge 
sheet. Give the accused a legible copy. Tell 
him who the appointed defense counsel is and 
that you are the trial counsel—do not discuss 
the case with him. The accused’s questions con- 
cerning the case should be answered by the de- 
fense counsel. If the appointed defense counsel 
is present, ask him to call you as soon as he has 
time to confer with the accused in order that 
preliminary arrangements for trial may be 
agreed upon. 

This completes the service of the charges. 
You are now ready to prepare the case for trial. 


PREPARATION OF THE CASE 


Examine the service record book of the ac- 
cused for evidence of prior convictions during 
his current enlistment and within three years 
preceding the commission of any offense 
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charged. An accused on a six-year enlistment 
might have evidence of a conviction in his serv- 
ice record book that is not admissible because of 
the three-year limitation. The record of prior 
conviction must show the final action of the con- 
vening authority and the reviewing authority. 

Find out from the defense counsel whether 
the accused will want enlisted members on the 
court. If he does, ask him to put the request in 
writing, but do not wait for the written request 
to notify the convening authority because action 
should be taken immediately to obtain enlisted 
personnel from another unit. 

If the accused desires military counsel other 
than the appointed defense counsel, initiate a 
request for the person he names through the 
convening authority. If the accused employs 
the services of a civilian attorney, he will prob- 
ably use the appointed defense counsel as as- 
sociate to his attorney. Most of your communi- 
cation with the civilian counsel will be through 
his associate military counsel. As a rule, you 
will find the civilian counsel both friendly and 
courteous. Your association with him should be 
ona like plane. You should cooperate with him, 
as much as the nature of the case will permit, in 
the same manner you would with military coun- 
sel. A word of caution though; if he needs 
advice on military procedure, you should suggest 
that he consult with the appointed defense coun- 
sel. If you have your case properly prepared, 
you will not have to worry about the opposite 
counsel, whether he be lawyer or layman. The 
facts will speak louder than any counsel in 
court. Just get them before the court. 

Ask the defense counsel how the accused in- 
tends to plead. If he does not know, or is un- 
decided, proceed to prepare for a not-guilty case. 
In any event you should be prepared for a not- 
guilty case right up to the time sentence is 
announced. Your dealings with the accused 
will always be through his counsel. 

Alert the president of the court, and the mem- 
bers if practicable, that a case has been referred 
to the court. They should be informed of the 
approximate date you expect both sides to be 
ready for trial. The president sets the time of 
trial, but he will expect advice from you on the 
trial date. Find out from the president the uni- 
form that will be prescribed and tell all person- 
nel concerned when you notify them of the time 
and place of trial. 

Give the defense an opportunity to examine 
the papers that accompanied the charge sheet. 
Ask him for a list of the witnesses he will want 
you to call for the defense. He may want to 
arrange for the appearance of his own witnesses, 
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which is allowed if he does not need to subpoena 
them. 

If you do not have a copy of the law officer’s 
handbook (Department of the Army Pamphlet 
No. 27-9), borrow one from your legal officer. 
Find the elements of proof for the offense 
charged. Study them carefully before inter- 
viewing the witnesses in the case. You must 
interview witnesses personally if they are avail- 
able. Make your interview informal and 
friendly. Tell the witness to speak to the court 
in a loud and clear voice when he takes the stand, 
and to tell them the whole truth. Since you 
will need to know all of his testimony, take 
notes. If the witness is willing to write a state- 
ment, ask him to do so. His statement may 
have a useful purpose at trial if his memory be- 
comes faulty. If the witness is to be instru- 
mental in getting a piece of real evidence ad- 
mitted before the court as an exhibit, you should 
examine the object with him. If he is to testify 
about the scene of an offense, go over the ground 
with him. Do this at a time of day that cor- 
responds with the time of the alleged offense. 

In your preparation for trial you must become 
closely acquainted with all the facts of the case. 
Inform the convening authority at once if you 
discover a matter which in your opinion makes 
it inadvisable to bring the case to trial. 

After you have interviewed all witnesses and 
are thoroughly familiar with the case, prepare 
a trial brief. 

TRIAL BRIEF 


The form and content of a trial brief depend 
on the nature of the case and the experience and 
disposition of counsel. A suitable brief for most 
trials you will encounter might be as follows: 

Take a plain sheet of paper and draw a line 
down the center of the page. On the left side, 
list and number all the parts of the specification 
which you must prove. Start with the accused’s 
name, rate, armed force, unit or organization, 
and the time and place of the offense. Next, 
list all the elements of the offense. When you 
have done this, start on the opposite side of the 
page numbering each, and list, according to the 
corresponding number, the witnesses or evi- 
dence you intend to use to support each item on 
the other side of the sheet. Do this for each 
specification charged. 

Using the proof analysis sheet you have just 
made, prepare a separate sheet of paper sum- 
marizing the expected testimony of each witness 
you expect to call, and also the expected testi- 
mony of any other witness connected with the 
case. Make this summary in such a way that you 
can conveniently check off each item of testi- 


mony as the witness gives it on the stand. 

Next, write out a list of questions for each wit- 
ness. Keep in mind the answers you expect him 
to give and the fact that they will be given dur- 
ing direct examination. Form the questions so 
that you will bring out the testimony in a logical 
and orderly manner. Call your witnesses in 
such a way that their testimony will unfold the 
complete story in the order in which it happened. 

After you have had experience with court- 
martial work, you may decide to use an opening 
statement if the case warrants the use of one. 
Should you use an opening statement, prepare 
it in detail before trial. 

A veteran lawyer, lecturing to a class at the 
School of Naval Justice, said there were always 
three arguments involved in every case he tried. 
One was the one he intended to give, another 
was the one he actually gave, and the last, which 
was usually the best, was the one he thought of 
as he drove home after the trial was over. 
Your best argument will be the facts you pre- 
sent. If you feel you need it, write out an out- 
line for your opening argument. Here, if you 
have utilized them during trial the proof analy- 
sis sheet made for each specification will aid 
you. Using these sheets, you can go back over 
each element, reminding the court which witness 
testified in regard to it and how that testimony 
tends to prove the element. Your closing argu- 
ment will depend on what the opposing counsel 
has to say—you will have to plan it as he speaks. 
It is possible, however, to anticipate what he 
will argue by your own knowledge of the case. 

In some cases, trial counsel may determine 
that argument on the sentence should be pre- 
sented during presentencing. Two recent cases 
decided by the United State Court of Military 
Appeals forbid the use of or referral to policy 
instructions by trial counsel. These cases are 
U. S. v. Fowle, 7 USCMA 349, 22 CMR 139, and 
U. S. v. Estrada, 7 USCMA 635, 23 CMR 99. 
They should be carefully read and digested. 

In preparing the case you may find that the 
provisions of the Manual for Courts-Martial do 
not clearly settle questions likely to arise during 
trial. You should search out pertinent decisions 
of the courts on authoritative military prece- 
dents and make a list, summarizing each de- 
cision and where it can be found. Your best 
source of legal authority will be the decisions of 
the United States Court of Military Appeals, 
available to you in the Courts-Martial Reports. 
When you go to court, take the volume that con- 
tains the decision and quote directly from the 
text of the decision. 

Prepare a list of the instructions you expect 
the president to give, including possible instruc- 
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tions on expected affirmative defenses. If the 
president does not, in your opinion, cover the 
instructions necessary, you may request addi- 
tional instructions. 

Consider the possibility of challenging each 
member including the president. If your chal- 
lenge will reduce the court below the required 
number of members or a possible challenge by 
the defense will do so, notify the convening au- 
thority so that he may be prepared to appoint 
other personnel to the court to make up a 
quorum. 

Before going to trial, separate the papers of 
your trial brief from other papers in the case 
and arrange your working papers in sequence. 
This will materially assist you during trial. 


ARRANGEMENTS FOR TRIAL 


There will usually be a certain place in your 
unit or organization where courts-martial are 
held. It might be a regular appointed court- 
room, or it might be a conference room, ward- 
room, or a library. It is your duty to arrange 
for an appropriate place. The legal officer will 
advise you as well as the appointed court re- 
porter. It should be in a quiet area. Check the 
furnishing of the place you choose. There 
should be sufficient chairs and tables for all 
members and parties to the trial as well as chairs 
and space for spectators. One final touch can 
add considerable dignity to any court’s appear- 
ance; it is a United States Flag appropriately 
hung on the wall directly behind the members of 
the court. 

Once a definite date and place have been set 
for trial, notify each member. Tell him at that 
time the uniform prescribed for the trial. 

Ask the appointed court reporter to make 
additional copies of the specifications and 
charges—not the charge sheet—for use in court. 
Normally, the court reporter, if appointed from 
the unit legal office, will provide Manuals for 
Courts-Martial and writing materials for the 
use of the court and counsel; however, you 
should check to insure that he has placed them 
in the court-room. 

The Manual for Courts-Martial provides that 
the convening authority, the ship or station com- 
mander, or other proper authority in whose cus- 
tody or command the accused is at the time of 
trial is responsible for the attendance of the 
accused before the court. It is your responsi- 
bility to notify that person of the time and place 
of trial in sufficient time for him to comply with 
those provisions. You should also inform him 
as to what uniform the accused will be expected 
to wear at the trial. 


JAG JOURNAL 


14 


CALLING WITNESSES 


Notify all witnesses of the time and place of 
the trial and the uniform to wear. Arrange- 
ments for military witnesses to appear should be 
made through their immediate commanding of- 
ficer. If you have difficulty in arranging for the 
appearance of anyone connected with the case, 
you should notify the convening authority. 

The presence of civilian witnesses can be ob- 
tained by the use of the subpoena. You have 
authority to subpoena a civilian who is a mate- 
rial witness. Before doing so, you should con- 
sult with your legal officer to obtain the neces- 
sary forms and be advised on the use of them. 

The preparation and use of depositions to ob- 
tain the testimony of an absent witness may be- 
come necessary. In that event, you should 
make a special study of the subject, consulting 
with your legal! officer in the procedure to use. 
(See paragraph 117, MCM, 1951.) 

You may find it feasible to stipulate with the 
defense counsel and the accused as to certain 
uncontested matters. A stipulation, either oral 
or as a written exhibit, should be written out 
before introducing it to the court. 


TOOLS OF MILITARY JUSTICE 


All specialists have certain tools necessary to 
the proper execution of their job. These are 
some of the tools which you will use: 


Manual for Courts-Martial, United States, 1951 


The Manual is your principal text for courts- 
martial procedures and substantive law. Study 
it carefully. 


1955 Naval Supplement to the Manual for 
Courts-Martial, United States, 1951 


The Uniform Code of Military Justice au- 
thorizes the Secretaries of the Departments to 
regulate the administration of certain provi- 
sions of the Code. Chapter I of the Naval Sup- 
plement contains the regulations prescribed by 
the Secretary of the Navy. You should study 
sections of that chapter as related to your duties 


as counsel. (Section 0128 will be of particular 
interest to you.) 


Military Justice Handbook, The Law Officer 
DA PAM No. 27-9 


This pamphlet is a constant companion to the 
law officer of a general court-martial. It was 
written primarily for his use, and the use of 
presidents of special courts-martial, but legal 
officers and counsel have found it a valuable aid 
to the proper performance of their duties. Ap- 
pendix I contains model instructions on the 
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elements of proof required for each offense. 
They are keyed to the sample specifications of 
the Manual for Courts-Martial. In preparing 
your trial brief, you will need this pamphlet; 
particularly if the specification falls under 
Article 134. 


Military Justice Handbook, The Trial Counsel 
and the Defense Counsel 


DA PAM No. 27-10 
DAF PAM AFP 111-1-1 


This pamphlet was written for use of counsel 
before all courts-martial. It is a practical guide 
for both trial and defense counsel. In studying 
it, keep in mind that it was also intended for the 
use of lawyers before general courts-martial, 
consequently there are certain parts of it that 
will not apply to you. You should study the 
portion relating to the duties of defense counsel 
for obvious tactical reasons. 


Special Courts-Martial—Guide for Presidents 
and Members (NAVEXOS P—1524) 


This is an informative and useful publication, 
not only to the personnel to whom its title ap- 
pears to be directed but also to you as trial coun- 
sel. It contains a routine trial guide especially 
designed for special courts-martial. The train- 
ing aid included will help you to prepare proper 
questions for the introduction of documentary, 
real, and demonstrative evidence. The article 
on interlocutory questions contains a wealth of 
references to legal authorities on that subject. 


Digest of Opinions 


Use the Digests of Opinions which are pres- 
ently contained in five volumes as your first step 


in researching your case. Although you should 


‘not quote the Digests of Opinions as legal au- 


thority in court, they are useful as a summary 
of decisions contained in the Courts-Martial 
Reports. 

Courts-Martial Reports 


These volumes, indexed, contain the decisions 
of the various boards of review and the decisions 
of the Court of Military Appeals. They are 
legal authority and may be quoted in court. 
Quote from the text of the decisions, not from 
the headnotes—the headnotes are merely an- 
other index to the contents of the actual decision. 


The JAG Journal 


Aside from being interesting and informative 
reading, you will find the Journals useful in pre- 
paring your case. You will be able to find a file, 
probably in the legal office, of back issues. Turn 
to the latest index and look for articles concern- 
ing your particular problem. You will find 
material on practically every major point of 
military justice. The articles will refer you to 
many authoritative sources from which you may 
obtain legal authority. 


CONCLUSION 


Remember you represent the UNITED STATES 
when you prosecute. You should always re- 
main conscious of this fact and act accordingly. 
See that the court gets all of the facts so that 
they may reach a just decision. The Constitu- 
tion guarantees all persons due process of law. 
You, as trial counsel, are a link in the operating 
chain of due process. A chain is only as strong 
as its weakest link. 





COMP GEN DECISIONS 


(Continued from page 10) 


tive date of his retirement for disability, the General 
Accounting Office will continue to hold that 10 U. S. C. 
1372 (1956) was not intended to authorize increased 
retired pay in any case where the member’s disability 
was found to exist, not as a result of a promotion physi- 
cal examination, but prior to the date of such 
examination. 

A judgment awarded on January 31, 1956, by the 


Court of Claims to a naval reserve officer for increased 
retired pay because his disability was found to exist as 
a result of a physical examination for promotion, even 
though the examination was after the effective date of 
his retirement for the same disability, has made the 
issues of fact and law Res .Judicata; therefore, the rule 
of estoppel by judgment would preclude the General 
Accounting Office from denying the plaintiff’s claim for 
additional retired pay for the period subsequent to the 
judgment. CompGen Decision B-114422, 10 January 
1957. 
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CMR DIGESTS 


The purpose of this column is to help you keep abreast of 
current trends in naval law. To accomplish this purpose, digests 
have been prepared from some of the more recent opinions of the 
United States Court of Military Appeals and boards of review. 
These digests do not necessarily include every point of law 
covered by the original report or opinion. 

Matter appearing in this column is for information purposes 
only and is not to be cited as CMR authority in judicial proceedings. 


COMMAND INFLUENCE—During pre-sentencing, trial counsel in- 
vited the court's attention to a SECNAV Instruction “which states 
the Department policy on offenses involving larceny and moral 
turpitude."" This was held prejudicial error and the error was not 
cured by cautionary part of instruction to the effect that court- 
martial members in each individual case have full discretion to 
take whatever action they deem best. 


@ The accused was convicted by a special court-martial 
of larceny in violation of Article 121, UCMJ. He was 
sentenced to be discharged from the service with a BCD, 
to forfeit $55.00 per month for four months, and to be 
confined at hard labor for a like period. “The conven- 
ing authority approved the findings and sentence but 
suspended the execution of the bad-conduct discharge 
until release from confinement or completion of appel- 
late review, whichever occurred later. The officer exer- 
cising general court-martial jurisdiction approved the 
sentence. The board of review, one member concurring 
in the findings but dissenting from the majority’s inter- 
pretation of the Fowle case (United States v. Fowle, 7 
USCMA 349, 22 CMR 139), affirmed the findings and 
the sentence as approved. The Judge Advocate Gen- 
eral of the Navy submitted the case to this Court by 
certificate under the provisions of Article 67 (b) (2), 
Uniform Code of Military Justice, 10 USC § 867, for 
determination of three issues. The first question is 
whether under the circumstances of this case it was 
prejudicial error for the trial counsel to invite the 
court’s attention to SECNAV Instruction 5815.2A. 
The second issue is whether the prejudice was cured by 
the cautionary part of the instruction to the effect that 
the court-martial members in each individual case shall 
have full discretion to take whatever action they deem 
will best serve the ends of justice. Since the board of 
review’s decision must be reversed because of the injec- 
tion of command control into the judicial process, it is 
unnecessary at this time to decide or discuss the third 
issue raised by the certificate. 

“In this special court-martial case, the accused pleaded 
guilty and no evidence was introduced. The trial counsel 
during the pre-sentencing stated: 

‘The prosecution would like to invite the court’s 
attention to SECNAV INSTR 5815.2A of 12 March 
1956, which states the Department policy of offenses 
involving larceny and moral turpitude, and further 
to the Manual for Courts-Martial, 1951, page 42, 
that portion of paragraph 33h which pertains to 
this type of an offense.’ [Emphasis supplied.] 
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“There was no objection by the defense counsel and the 
trial counsel did not elaborate on the material referrec 
to, or caution the court as to what effect it should have 
on their deliberation.” 

After referring to its statement “in the case of United 
States v. Littrice, 3 USCMA 487, 13 CMR 43: ‘It is one 
thing to announce a general policy and yet another tc 
use that principle to influence the finding and a sentence 
in a particular case,’” the majority of the Court said: 
“We do not condemn general service policies and pro- 
nouncements. It is a commander’s prerogative to de- 
termine such policies and to promulgate them as he sees 
fit. However, it is clearly not within a commander’s 
prerogative to inject his policies into judicial proceed- 
ings * * *. Certainly the Congress announced its op- 
position to any such improper influences when it enacted 
Article 37 of the Uniform Code of Military Justice, 10 
USC § 837 which provides in part: 

‘* * * No person subject to this chapter may 
attempt to coerce or, by any unauthorized means, 
influence the action of a court-martial or any other 
military tribunal or any member thereof, in reach- 
ing the findings or sentence in any case, or the 
action of any convening, approving, or reviewing 
authority with respect to his judicial acts.’ [Em- 
phasis supplied.]” 


The majority of the Court then held that “no caution- 
ary instruction to members of the court that they may 
disregard the announced policies of their commander 
can relieve the error from prejudice,” and said in con- 
clusion: “Each case is to be considered on the law and 
facts applicable to it alone and the policies of a par- 
ticular commander have no place in the trial itself. * * *. 
It is as unnecessary to suggest to the members of a 
court-martial that they implement a commander’s policy, 
as it is futile to suggest that members of the court 
disregard the Secretary of the Navy’s policy. There is 
only one reason that the commander’s policies are 
brought to the attention of the court. That reason is to 
influence the members in their decisions of the case 
before it, and this is error to the prejudice of the ac- 
cused. Reading or alluding to the Secretary of the 
Navy’s instructions to the court is tantamount to calling 
him to the stand and asking what instructions he has 
with regard to the case before the court.” U. S. v. 
Estrada, 7 USCMA 635, 23 CMR 91. 


ENLISTMENTS—Minimum age below which a youth is incompetent 
to acquire military status. 


@ Although the accused entered a plea of guilty to a 
charge of desertion in violation of Article 85, UCMJ, a 
board of review reversed his conviction and dismissed 
the charge. “The Judge Advocate General of the Army 
asked this Court to review the correctness of the board 
of review’s decision. The issue raised is whether the 
enlistment of a person under the statutory age is void 
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so as to preclude trial by court-martial for an offense 
committed by him while under such age. 

“The stipulated facts show that the accused was born 
on June 9, 1936. Consequently, when he enlisted in the 
Army on March 9, 1951, he was not yet 15 years 
of age. He allegedly absented himself on June 8, 1952. 
At that time he had not reached his 16th birthday.” 

After a review of prior statutes and decisions, as well 
as the position of the Government that “under the 
statutes the enlistment of all minors was voidable,” the 
Court said: “In our opinion, the subsequent statutes 
have carried on the Congressional purpose of limiting 
the capacity of certain minors to enlist in the Army. 
‘he governing statute is the Act of June 28, 1947, 61 
Stat. 191, 10 USC § 628 (repealed by the Act of August 
10, 1956, and reenacted as 10 USC § 3256). In material 
part it provides as follows: 


‘Effective July 1, 1947, the Secretary of the Army 
is authorized, notwithstanding the provisions of 
section 634 of this title, to accept original enlist- 
ments in the Regular Army from among qualified 
male persons not less than seventeen years of age 
for periods of two, three, four, five, or six years and 
to accept reenlistments for periods of three, four, 
five, or six years: * * * Provided further, That no 
person under the age of eighteen years shall be en- 
listed without the written consent of his parents or 
guardian, and the Secretary of the Army shall, 
upon the application of the parents or guardian of 
any such person enlisted without their written con- 
sent, discharge such person from the military serv- 
ice with pay and with the form of discharge certifi- 
cate to which the service of such person, after 
enlistment, shall entitle him * * *.’ 


“It is axiomatic that in determining the meaning of a 
statute every provision must be given effect. The most 
striking fact which stands out in the provisions before 
us is the reference to two different ages. If, as the 
Government contends, every underage enlistment other 
than one below the ‘age of discretion,’ whatever age that 
may be, is merely voidable, why the difference? It would 
seem logical for Congress to have made the two age pro- 
visions the same. The difference manifestly indicates 
a difference in purpose. In the first provision Congress 
established a minimum age below which a youth is in- 
competent to acquire military status. Between the ages 
of 17 and 18 the minor is competent to serve, but his en- 
listment may be terminated by his parents or guardians, 
provided they had not consented to it.” 

The Court held that at no time was the accused on ac- 
tive duty at an age when he was legally competent to 
serve in the military. “In sum, the court-martial had no 
jurisdiction over the accused. Article 85 of the Uni- 
form Code, 10 USC § 885, provides that only a ‘member 
of the armed forces’ can commit an act of desertion.” 

The Court then held that “the board of review, there- 
fore was correct in holding that the accused was not sub- 
ject to military law at the time of the alleged offense.” 

The decision of the board of review was affirmed. 
U. S. v. Blanton, — USCMA —, — CMR —. 


FALSE OFFICIAL STATEMENTS (ARTICLE 107)—ARTICLE 31—Ar- 
ticle 31, UCMJ is relevant to all pretrial statements obtained in 
violation of its terms; there are no Article 107 exceptions to it. 


@ The accused was tried and convicted of violating, 
respectively, Articles 107, 108, and 121 of the Uniform 
Code of Military Justice. He was sentenced to a BCD, 
total forfeitures, reduction to seaman recruit, and con- 
finement at hard labor for three years. “The convening 
authority approved the penalties, except the confinement, 
which he reduced to one year. The board of review 
reduced the period of confinement to eight months but 
otherwise approved.” 

The United States Court of Military Appeals granted 
a hearing to “consider whether the law officer erred when 
at the trial he refused to grant the defense counsel per- 
mission to examine a witness—who had obtained a pre- 
trial statement from the accused—with respect to the 
witness’ compliance with the provisions of Article 31 
(b), Uniform Code of Military Justice. 

“The accused was in charge of a Cabin Class Ex- 
change Store aboard a naval vessel. A cache of ‘sea 
store’ cigarettes was discovered on board which led to 
an inventory of the ship’s stores. The inventory led to 
a shortage which in turn led to the accused. The in- 
vestigating officer was called as a witness at the trial. 
He testified that he had advised the accused of his 
rights under Article 31 of the Code. This did not satisfy 
the defense who objected to the testimony and requested 
permission to examine the witness with respect to the 
Article 31-warning. The law officer, relying on para- 
graph 140a, Manual for Courts-Martial, United States, 
1951, page 248, overruled the objection and permitted 
the witness to testify that the accused had answered 
‘no’ to a question from the investigator as to whether or 
not he had in his possession cigarettes obtained from 
the bulk storeroom other than those intended for sale 
in the Cabin Class Exchange.” 

The Court noted that “there exists no doubt from 
the record but what the accused was suspect and fell 
within the provisions of Article 31 (b) at the time the 
statement was obtained from him.” 

With regard to the argument of the Government “that 
Article 31 does not apply by reason of the fact that it is 
limited by paragraph 140a at page 252 of the Manual 
for Courts-Martial * * * which provides: ‘In a 
prosecution for an offense in which the making of 
a false statement is an element (for example, per- 
jury or making a false official statement), the fact that 
the accused had not been warned of his right against 
self-incrimination before he made the statement is not 
a ground for excluding evidence that the statement was 
made by him, even though, under the circumstances, 
such a preliminary warning may have been required by 
Article 31b or by some other provision of law,’” the 
Court said: “We are faced then with the question of 
whether a statement obtained in violation of Article 
31 (b) and objected to on a basis of Article 31 (d) is 
nevertheless admissible because it is being offered in 
proof of a violation of a certain type of crime referred 
to in paragraph 140a of the Manual for Courts-Martial 
* * *, If it is admissible, irrespective of Article 31, it 
would seem that the law officer’s ruling was correct. 
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But if Article 31 means what it says, he erred. We 
think it means what it says.” 

Having determined that there are no Article 107 ex- 
ceptions to Article 31, the Court held that “Article 31 
is relevant to all pretrial statements obtained in viola- 
tion of its terms.” It then reiterated its prior hold- 
ings that “when the Manual conflicts with the Code, the 
Code prevails.” 

The Court found no merit in the contention of the 
Government that although the accused was asked ques- 
tions he was not directed to give answers and hence 
the statements were voluntary. It said: “Article 31 is, 
on its face, more than a prohibition against involun- 
tarily-obtained evidence. As we observed in United 
States v. Williams, 2 USCMA 430, 9 CMR 60: 
‘* * * In every military confession, there must be 
two inquiries. First, was the accused properly warned, 
and second, was the confession obtained as a result of 
coercion, unlawful influence, or unlawful inducement? 
The confession must be excluded from evidence, accord- 
ing to the plain language of Article 31 (d), if either 
of those proscriptions is violated: 

‘No statement obtained from any person in violation 
of this article, or through the use of coercion, unlawful 
influence, or unlawful inducement shall be received in 
evidence against him in a trial by court-martial.’ [Em- 
phasis supplied.]” 

The Court found that it was self-evident that the ac- 
cused was prejudiced here by his statement—“it was used 
as a basis for a separate charge against him.” 

The conviction as to Charge I, and the specification 
thereunder, was reversed, and the record was “remanded 
to The Judge Advocate General of the Navy for return 
to the convening authority for a rehearing or referral 
to a board of review for a reconsideration of the sen- 
tence as to the other charges and specifications.” U.S. 
v. Price, 7 USCMA 590, 23 CMR 54. 


INSTRUCTIONS ON VOLUNTARINESS OF CONFESSION—Instructions 
to court on voluntariness of confession should be that if they do 
not determine a stat t was voluntary they must reject it and 
disregard it as evidence. 





@ The accused was convicted by a GCM of two specifica- 
tions of larceny in violation of Article 121, UCMJ. 
He was sentenced to a DD, total forfeitures, and con- 
finement at hard labor for one year. The findings and 
sentence were approved by the convening authority and 
affirmed by a board of review. The United States Court 
of Military Appeals “granted the accused’s petition to 
determine whether the law officer’s instructions on 
voluntariness as affecting the weight to be given to 
pretrial statements of the accused were correct. 

“As to the evidence respecting the voluntariness of 
the confession, the law officer overruled the defense ob- 
jections and the confessions were received. Along with 
the admission of the statements, the law officer instructed 
the court as follows: 

‘* * * In this regard, gentlemen, you have 
heard evidence bearing on the voluntariness of 
these statements, * * *. You also have heard 
testimony of the accused as to how much medicine 
he consumed on 6 January 1956. That is the day 
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that the confessions were made. * * * You have 
heard testimony as to the accused’s appearance and 
condition on 6 January 1956. Now it is recognized 
that involuntary statements are often untrust- 
worthy and unreliable. Therefore, the voluntari- 
ness of the statements before you here constitutes a 
matter you should consider in determining what 
weight, if any, you are to give to those statements. 
In deciding this latter question you should be af- 
fected in no way by the circumstances under which 
I have permitted these statements to be received in 
evidence. In this connection, I would like to state 
that the facet that the accused was taking pheno- 
barbital prior to his giving these statements does 
not make the statement, per se, inadmissible. Since 
impairment of mental faculties, short of insanity, 
does not affect the admissibility of such statements 
by the court, in determining the weight or effect to 
be given to those statements, * * * you should take 
into consideration the possible impairment of the 
accused’s mental faculties that may have resulted 
from his taking phenobarbital prior to the giving 
of these statements.’ [Emphasis supplied.] 


“The above instruction as to voluntariness was sub- 
stantially restated during the law officer’s final charge 
to the court members.” 

After stating that “the law officer apparently felt, 
and we agree, that the issue of voluntariness was raised 
by the evidence,” the Court said: “The question before us 
is whether the law officer’s instruction that the volun- 
tariness of the statements before you here constitutes a 
matter you should consider in determining what weight, 
if any, you are to give to those statements is a correct 
guide to a court with respect to their consideration of a 
confession, or whether the court should have been in- 
structed in substance that if they did not determine that 
the statement was voluntary they must reject it and dis- 
regard it as evidence in the case. 

“It has been suggested by the Government that our 
holdings in United States v. Dykes, 5 USCMA 735, 19 
CMR 31, and United States v. Higgins, 6 USCMA 308, 
20 CMR 24, support the law officer’s instruction. Cer- 
tainly these opinions are capable of that interpretation. 
It also appears that this Court by those opinions was 
attempting to restate paragraph 140a, Manual for 
Courts-Martial, United States, 1951, in trying to achieve 
the same results by means of a voluntariness, weight, 
credibility test.” 

The Court then said: “In order to insure that there 
be no question of the present Court’s position, and to 
clarify a situation which has apparently caused some 
confusion, we specifically approve the Manual coverage 
(paragraph 140a, Manual, supra) * * *.” 

After a review of Federal cases, applicable articles 
of the Code, and provisions of the Manual, the Court 
stated: “The law officer rules only as to the admissibility 
of a confession and under Article 51 (b) his ruling in 
that regard is indeed final. His ruling does not come 
within one of the two exceptions mentioned in the Article 
and hence, insofar as admissibility is concerned, the court 
members are bound thereby. But the law officer cannot 
assess what value will be placed on a confession by the 
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fact finders. Paragraph 140a of the Manual, supra, 
along with a majority of the Federal cases, holds that 
the work of the judge or law officer is completed when 
he rules on admissibility. Thereafter, since voluntari- 
ness, as well as trustworthiness, is a factual question, 
it must be determined by the jury or by the court mem- 
bers. If a court member—despite the law officer’s ruling 
on admissibility—concludes that a confession is involun- 
tery, he must reject it before he ever gets to the point 
oi assessing its trustworthiness.” The Court held that 
“where voluntariness is in issue it must be decided by the 
court members in accordance with the Federal and 
Manual rule, unfettered by any simultaneous considera- 
tions of weight and credibility. That is, the court 
members will only determine the credibility and weight 
of the confession if they have first found that it was 
voluntarily made. It follows that here, therefore, the 
law officer did not correctly advise the court with his 
instruction on voluntariness.” 

Based upon its review of the record, the Court then 
held that the incorrect portion of the instruction was 
not prejudicial. ‘Counsel for the accused appeared not 
only satisfied with the instruction on voluntariness as 
initially given by the law officer but actually insisted that 
the law officer reiterate it in his final instructions to the 
members of the court.” U.S. v. Jones, 7 USCMA 623, 
28 CMR 87. 


(NOTE: Sample instructions on this point should be carefully 
checked in light of this decision.) 


UNAUTHORIZED ABSENCE—Termination of period of unauthorized 
absence by apprehension of accused by civilian law enforcement 
authorities acting on completed DOD Form 553. 


® A GCM convicted the accused of larceny and unau- 
thorized absence, in violation of Articles 121 and 86, 
respectively, of the Uniform Code of Military Justice. 
Intermediate appellate authorities affirmed. The United 


consider whether the law officer erred in excluding cer- 
tain evidence offered by the accused. 

“The specification under Article 86 alleged an unau- 
thorized absence from November 1 to December 1, 1955. 
In his plea, the accused attempted to plead guilty to 
an absence from November 1 to November 23,1955. The 
plea was rejected by the law officer as ‘irregular,’ and a 
plea of not guilty was entered for the accused. The 
prosecution introduced extract copies of the morning re- 
ports of the accused’s organization. These show that 
the accused absented himself without authority on No- 
vember 1, 1955; that he was apprehended by civilian 
authorities on November 23; and that he came under 
nilitary control on December 1.” 

As part of its case, the defense offered a deposition 
by the civilian law enforcement officer who had taken 
tk accused into custody. Trial counsel’s objection to 
iti admission on the ground that it was immaterial to 
th issues was sustained. It was that ruling which 
wis before the Court. 

According to the deposition testimony, the civilian law 
erorcement officer, acting on a completed Department 





of Defense Form 553 which requested the apprehension 
of the accused as an unauthorized absentee, took the 


States Court of Military Appeals granted review to 


accused into custody on November 23 and confined him 
in the county jail. Immediately thereafter, he notified 
Army authorities, and “he was informed that the ‘mili- 
tary police would arrive within a few days to remove 
the accused.’ On December 1 the accused was turned 
over to the military police.” 

After stating that essentially the question before it 
was whether the deposition testimony was relevant to 
the period of the accused’s absence, the Court said: “The 
accused contends that the sheriff acted as an agent for 
the military in effecting his apprehension and that, as 
a result, his absence terminated on November 23. Con- 
versely, the Government maintains that an unauthorized 
absence does not end until the absentee is in the actual 
physical custody of a member of the military forces. 
Both the Government and the accused rely upon a num- 
ber of service rulings and decisions to support their 
respective contentions.” 

The majority of the Court reasoned that “to accept 
the Government’s argument we would be compelled to 
conclude that the accused could be incarcerated for an 
indefinite and extended period without any possible re- 
lief. In other words, his release from confinement in the 
civilian jail would depend upon the whim of an admin- 
istrative official. Confinement under such circum- 
stances borders too closely on a denial of due process to 
be seriously considered. In any event, it is contrary to 
Congressional intent.” 

The Court then rejected “the Government’s argument 
that only actual physical control over the accused in a 
situation like that present terminates the accused’s ab- 
sence and liability to punishment for that absence.” 

In discussing a second possible solution “that the mil- 
itary has a reasonable time after notification of the ac- 
cused’s apprehension within which to take control over 
him,” the Court said: “The difficulty with applying this 
rule here is that the military’s continued inaction must 
be construed as ‘constructive authorization’ for the ac- 
cused’s continued absence. In a number of cases, how- 
ever, we have pointed out that the military’s failure to 
pick up an unauthorized absentee, even though it knows 
of his whereabouts, does not change an unauthorized 
absence status inte an authorized one.” 

Pointing out that “military control can be exercised 
directly by military personnel, or, for certain purposes, 
indirectly, by civilian officials acting for and on behalf 
of the Armed Forces,” the majority of the Court rea- 
soned that “when the military authorities issued an ap- 
prehension order they, in effect, asked the civil authori- 
ties to detain the accused for them.” It concluded that 
“a detention effected in accordance with such a notice is 
a detention on behalf of the military and under the au- 
thority granted by Congress for that purpose,” and ex- 
pressed the opinion that such a detention “constitutes 
military control over the absentee for the purpose of ter- 
minating his absence.” It held that “the law officer 
erred in excluding the deposition.” 

The findings of guilty of the unauthorized absence 
charge were set aside, and the record of trial was “re- 
turned to The Judge Advocate General of the United 
States Army for submission to a board of review.” U.S. 
v. Garner, 7 USCMA 578, 283 CMR 42. 
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NAVAL RESERVE LAW 
PROGRAM INFORMATION 


This issue of the JAG Journal inaugurates a new 
feature page which is devoted to matters of interest to 
our Naval Reserve officer-lawyers. This page will be a 
regular feature of the Journal and through it there will 
be an opportunity for closer contact between this office 
and members of the Naval Reserve Law Program. 
Through this medium they will be kept abreast of de- 
velopments in the program. Matters of general interest 
to, and suggestions from, Reserve lawyers are solicited 
for publication. 

The training program for Fiscal 1958 is scheduled for 
publication in a forthcoming issue. It is hoped that with 
this advance information more Reserve lawyers will be 
able to take advantage of the active duty training spon- 
sored by JAG. 


EXTENDED ACTIVE DUTY 


From time to time the Judge Advocate General is 
called upon to furnish extraordinary legal services to 
Bureaus and Offices of the Navy Department, as well as 
to commands afloat and ashore, for periods of short du- 
ration. Due to the limited number of officer-lawyers on 
duty in the Office of the Judge Advocate General, it is 
not always possible to assign an officer on active duty to 
such billets and the services of Reserve officers who are 
available for such duty on short notice are utilized when- 
ever possible. During the past year Reserve officers have 
been recalled for short tours with SIXTH FLEET 
units, JAG, and BUPERS. If you are interested in 
such a tour of duty, ranging from one to three months, 
you may submit your name to the Judge Advocate Gen- 
eral for consideration. 

JAG will require the services of a reserve officer- 
lawyer for approximately three months this summer to 
compile, revise, and edit material in connection with a 
Reserve Law Program curriculum project. Officers 
with an international law background and law school 
teaching experience are urged to submit their names 
for consideration. Address requests to Naval Reserve 
Branch, Office of the Judge Advocate General. 


GULF COAST LAW SEMINAR 


Early reports from Headquarters, Eighth Naval Dis- 
trict, indicate that the Naval Reserve Law Seminar 
conducted from 11-22 March at the Naval Base, New 
Orleans, Louisiana, was an outstanding success. This 
was the third of a series of law seminars scheduled for 
fiscal 1957. San Francisco and Great Lakes (Chicago) 
were the sites chosen for the first two. Sponsored by 
JAG and BUPERS, the law seminars were conducted 
under the auspices of the local commandants and under 
the direct supervision of the district legal offices. 

The eighty Naval Reserve officer-lawyers from the 
FOURTH, FIFTH, SIXTH, EIGHTH and NINTH 
Naval Districts attending the New Orleans seminar 
were greeted by RADM J. H. Higgins, USN, Com- 


JAG JOURNAL 


mandant, EIGHTH Naval District, and RADM Chester © 
Ward, USN, Judge Advocate General of the Navy, at 
the opening ceremonies. RADM Ward also delivered an 

address during the first day’s session on “The Mission of | 
the Navy Lawyer”. Outstanding members of the bench | 
and bar, civic leaders, and educators were guest speak- 7 
ers during the early sessions of the meeting. During 
the second week, a team of instructors from the U. S. 
Naval School of Justice, Newport, R. I., conducted an 
intensive refresher course in military justice. 


TAKE A TALLY 


In a few months the fiscal year will have reached its 
close and ROPRA will be adding up the points again. 

This tally can be highly important for you if you are 
coming into the promotion zone in fiscal 1958. The rule 
is that you must have acquired by 1 July 1957, one-half 
of the promotion points required for professional quali- 
fication after selection—and you must have earned at 
least 12 retirement points during that same fiscal year. 
Let us say you need 96 points to qualify professionally 
for promotion—then you must have earned at least 48 of 
these points by the end of this fiscal year. 

The table below shows the number of promotion points 
required for all officers in fiscal 1958 promotion zones: 





Points| 
to be con- 
sidered 


Points | 
to be pro- 


ne 





Date of present rank ! 





1 July 1952 or earlier 72 144 
2 July 1952 to 1 July 1953 60 120 
2 July 1953 to 1 July 1954 48 96 
2 July 1954 to 1 July 1955 36 72 
2 July 1955 to 1 July 1956 24 48 
2 July 1956 to 1 July 1957 12 24 











1 or date of acceptance of original appointment in the Naval Reserve 
if after date of present rank. 


The schedule for the promotion zones and convening 
dates of selection boards for fiscal 1958 will be published 
when available. 


SOCIAL SECURITY CARD 


Under current BUPERS instructions, a Reservist 
ordered to active duty for training is required to have a 
Social Security Account Number Card in his possession 
when he reports. Orders to active duty issued by Dis- 
trict Commandants call this requirement to the attention 
of the individual officer. If you are contemplating active 
duty training, do not wait until the last minute to locate 
your card. 

If you have never had a Social Security Account 
Number Card, or if it has been lost or destroyed, ensure 
that you obtain one. Applications for new or duplicate 
cards may be obtained from District Social Security 
Administration Offices or at any post office. 
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